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November 23, 2015 
 
NB Commission on Hydraulic Fracturing 
Marysville Place, PO Box 6000 
Fredericton, NB   E3B 5H2 
 
Dear Commissioners, 
 
RE: Submission to NB Commission on Hydraulic Fracturing 
 
In response to the Government of New Brunswick’s formation of the NB Commission on 
Hydraulic Fracturing (“Commission”), the Mi’gmaq Sagamaq Mawio’mi (“Mi’gmaq”) 
made a presentation to the Commission on October 27, 2015. As a follow up to this 
presentation we submit this written document to further inform the Commission’s 
review. 
 
Premier Gallant has committed to not lifting the moratorium on hydraulic fracturing 
unless 5 separate conditions have been met. Therefore, the following submission is to 
further inform the discussion and report that the Commission will prepare and present 
to the Premier for consideration in deciding whether the moratorium should be lifted. 
 
 
Social License: 
 
Social License is a recent term coined to try and define the public acceptance of a course 
of action, but how to measure or determine whether this acceptance has been achieved 
remains elusive. Achieving a Social License is essential to the provincial government 
lifting the moratorium, but from the perspective of the Mi’gmaq this Social License has 
not been achieved.  
 
Mi’gmaq Sagamaq Mawio’mi represent Mi’gmaq in the Province of New Brunswick. The 
Mi’gmaq are rights holders in the province rather than simply stakeholders. The 
Mi’gmaq have inherent rights under International law as a People, as well as 
constitutionally protected and court affirmed Aboriginal and Treaty Rights and 
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Aboriginal Title as enshrined in the Constitution and specifically protected under s.35 of 
the Constitution Act, 1982. There are numerous court decisions, including those from 
the Supreme Court of Canada, recognizing and affirming both the Aboriginal and Treaty 
Rights of the Mi’gmaq. No land in what is now called New Brunswick has been ceded by 
the Mi’gmaq.  
 
The United Nations’ Declaration on the Rights of Indigenous Peoples (UNDRIP) is directly 
applicable to all resource development in New Brunswick, including hydraulic fracturing. 
The UNDRIP states in part: 
 

Article 32 
1. Indigenous peoples have the right to determine and develop priorities and strategies 
for the development or use of their lands or territories and other resources. 
2. States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their free 
and informed consent prior to the approval of any project affecting their lands or 
territories and other resources, particularly in connection with the development, 
utilization or exploitation of mineral, water or other resources. 
3. States shall provide effective mechanisms for just and fair redress for any such 
activities, and appropriate measures shall be taken to mitigate adverse environmental, 
economic, social, cultural or spiritual impact. 

 
Canada is a signatory to the UNRIP. Moreover, the new federal government has 
categorically promised to implement it. Those realities mean Mi’gmaq free, prior and 
informed consent is required to the development of natural resources in Mi’gmaq 
territory (Mi’gmag’i).  
 
 
The Peace and Friendship Treaties between the Mi’gmaq and the Crown span the period 
from 1725 to 1786 and are the foundation of Canada. They are integral to the 
Constitution and the common law. The federal and provincial Crown have inherited the 
rights and responsibilities of the British Crown under the Peace and Friendship Treaties. 
The Peace and Friendship Treaties require the consent of the Mi’gmag to new 
development in their territory. As a Treaty party, the Government of New Brunswick 
should be engaged in ongoing dialogue with the Mi’gmag regarding potential 
developments in their territory. 
 
The Supreme Court of Canada has confirmed that where government proposes actions 
that would infringe proven Aboriginal Title, or proven Aboriginal and Treaty Rights, it 
should obtain the consent of the Aboriginal rights holders. Failing that, it must be able 
to justify the infringement according to a strict test. This test includes the obligation to 
minimize the impact on Aboriginal and Treaty rights, and the duty to consult with and 
accommodate the rights holders. 



THE ASSEMBLY of FIRST NATIONS’ CHIEFS in NEW BRUNSWICK Inc. 
P.O. Box 296 Station A       Phone:  506.455.1881 
Fredericton, NB        Fax: 506.455.1893 
E3B 4Y9             
 
 
 

 
At the very least we must be meaningfully consulted by the Crown and fully 
accommodated before any decisions that could impact our Rights are made. 
 
Before a determination on whether a Social License has been achieved as it relates to 
hydraulic fracturing, a credible, fulsome, respectful and jointly determined consultation 
process must be in place with the Mi’gmaq. To date this has not happened and 
therefore there is no possibility that a Social License has been achieved. 
 
 
Credible Information: 
 
Due to the contentiousness of the hydraulic fracturing dialogue, the current public 
discourse is being fueled and “informed” by an unprecedented amount of “credible” 
information designed to articulate the impacts of hydraulic fracturing on public health, 
the environment and water. However, there is a paucity of this “credible” information 
as it relates specifically to impacts on First Nations and more specifically the Mi’gmaq. 
Without understanding the impacts of proceeding with hydraulic fracturing in Mi’gmaq 
territory and on the Mi’gmaq People, it is impossible to have achieved the level of 
Crown Consultation that is mandated under the constitution and supported by 
numerous, recent Supreme Court of Canada decisions.  
 
The provincial consultation process does not integrate Mi’gmaq Knowledge into the 
regulatory decision making process in a meaningful way, nor at the appropriate time.  
Mi’gmaq Knowledge should inform all stages of the hydraulic fracturing process, 
including seismic testing.  Mi’gmaq Knowledge research should be the first step in 
scoping any project.  Understanding Mi’gmaq use and occupancy of a specific 
geographic area should inform all other discipline reviews, including archeological, 
historical, biological and engineering.  By way of example, SWN Resources was granted 
permission by the provincial government to do seismic work through an important and 
internationally recognized Mi’gmaq portage route, which was fortunately stopped by 
the Assembly of First Nations’ Chiefs in New Brunswick.   This mistake could have been 
avoided if a Mi’gmaq Knowledge study had been undertaken and its recommendations 
implemented at the earliest stage of project consideration.  
 
Mi’gmaq Knowledge has wrongly been dismissed and rejected by the Crown and 
industry as anecdotal or non-specific.  When Mi’gmaq Knowledge is researched by the 
Mi’gmaq in a fulsome manner, it will provide precise and accurate evidence of Mi’gmaq 
use and occupancy of the land. The Crown and industry’s reluctance to adequately fund 
Mi’gmaq Knowledge and Mi’gmaq land use and occupancy studies makes it virtually 
impossible to develop robust and essential Mi’gmaq Knowledge studies. 
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Mi’gmaq Knowledge is derived from lived experience and observations across Mi’gma’gi 
over very long timeframes. Mi’gmaq oral history goes back thousands of years, as is the 
case with the rich archeological site found at the Augustine Mounds in Metepenagiag.   
 
Mi’gmaq Knowledge is embedded in cultural practices and cannot necessarily be 
verified by western quantitative data.  At the same time a growing number of western 
scientists are including Indigenous Knowledge in their research design.  These scientists 
are recognizing that a continuity of life on the land leads to a holistic understanding of 
patterns on the land, which will improve their research design.  And when the western 
scientific research is done correctly and in conjunction with Mi’gmaq Knowledge it could 
lead to not only more accurate information but also in rebuilding of a long lost trust.  
 
 
Mitigation: 
 
The necessity to have a plan that mitigates the impact on public infrastructure and that 
addresses issues such as waste water disposal is such a broad condition that it requires a 
decision of which “credible” information to accept in order to determine the actual 
potential impacts of hydraulic fracturing that require mitigation. 
 
In 2013 the Government of New Brunswick introduced its new rules for the oil and gas 
industry, “Responsible Environmental Management of Oil and Gas Activities on New 
Brunswick”. These “new rules” do not appear to have been updated based on any of the 
“credible” information that has been introduced and published in the 2 years hence.  
There has been no meaningful consultation with the Mi’gmaq regarding these new 
rules. In our view they are unlawful. 
 
 
First Nations Consultation: 
 
In New Brunswick, there is a long history of the Crown failing in its duties to the 
Mi’gmaq. These duties are enshrined in and guaranteed by s.35 (1) of the Constitution 
Act, 1982. The Peace and Friendship treaties between the Mi’gmaq and the Crown 
enshrine joint management of lands and water, yet the Crown unconstitutionally 
ignores this legal reality, at its peril. Both the federal and provincial governments 
(Crown) have a duty to consult and reasonably accommodate the interests of the 
Mi’gmaq. The duty to consult is triggered at the moment that the Crown has knowledge, 
real or constructive, of the potential existence of an Aboriginal right or title and 
contemplates conduct that might adversely affect it. The Crown’s duty is grounded in 
the principle of the Honour of the Crown which is always at stake in the Crown’s dealings 
with the Mi’gmaq. 
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Consultation must take place at the earliest possible time, i.e. when a decision is 
contemplated, not at some later time. The Crown is required to consult the Mi’gmaq at 
the strategic planning level not just at the operational level, e.g. in developing energy 
policy and not only when issuing a permit for oil and gas exploration or for hydraulic 
fracturing related work. 
 
The over-arching objective in engaging in the consultation process is to achieve 
reconciliation of the rights of Indigenous Peoples with those of the Crown. 
Reconciliation does not mean subjecting Mi’gmaq rights to those of the Crown or the 
interests of industry. Both the Crown and the Mi’gmaq have a duty to engage in good 
faith, so that the process is constructive and meaningful; the Mi’gmaq are not required 
to engage in a process that is not meaningful. 
 
Determining whether an adequate level of consultation for a specific project or Crown 
decision has taken place is viewed as a whole. Elements such as the strength of the 
claim for Aboriginal or Treaty rights and the potential for damage that might be caused 
to the rights in question and damage to the ability to exercise those rights are essential 
in determining whether consultation has been adequate. 
 
The duty to consult is a doctrine that applies independently of the express or implied 
intentions of the parties to a Treaty, as may be determined by the courts. The Crown 
may delegate certain procedural aspects of its duty to proponents of projects but the 
ultimate responsibility of ensuring that adequate consultation and accommodation 
takes place remains with the Crown. 
 
The Mi’gmaq may choose to engage in consultation collectively through an organization 
such as the Mi’gmaq Sagamaq Mawio’mi or as individual First Nations.   
 
To date, the Crown has not discharged its Duty to Consult with the Mi’gmaq as it relates 
to hydraulic fracturing and this problem continues and is exacerbated by structural 
barriers and procedural flaws in the current system of consultation. The current system 
and approach of the government ultimately enables development while failing to 
protect critical eco-systems and Mi’gmaq rights. 
 
As detailed in the presentation made to the Commission by the Mi’gmaq, there are 
many fundamental issues we have with the current consultation process and these 
issues continue to go unaddressed by the Crown. A list of recommendations was 
provided in the presentation we submitted earlier and must be addressed in the 
creation of a new, jointly developed process through which the Crown can properly and 
constitutionally consult with the Mi’gmaq. 
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Benefit Maximization: 
 
The Mi’gmaq must be full partners in all resource management, development and 
monitoring in their territory and fully share in all economic benefits realized from this 
resource development. Examples of sharing in the economic benefits include revenue 
sharing, business and employment opportunities and training. To date there has not 
been credible consultation on any of the economic aspects related to the potential of an 
expanded petroleum industry in New Brunswick.  
 
 
Conclusion: 
 
It is the conclusion of the Mi’gmaq Sagamaq Mawio’mi that, based on the conditions set 
out by Premier Gallant, there is much work still be done in order for the current 
moratorium to be lifted, if it can ever be lifted.  We are unable to consent to any 
hydraulic fracturing or work related to it until the legal, constitutional, environmental 
and social problems we have identified in our submissions to the Commission are fully 
addressed. They cannot be addressed until our Treaties are implemented and our rights 
honoured with our full involvement. 
 


